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*,* We understand the several articles which have appeared in 
this work on the subject of Endorsements, bearing the signature of 
“ Leges,”’ are shortly to be re-published in a small volume, with notes 
and references. 





N. Dork Supreme Court. 


Before Mr. Justice MAYNARD. 


ParLIAMENT Bronson and Desoran ANN Bronson his Wirz, and 
Groreiana E. Woon, an Infant, v. St. PeTER’s Cuurcu, Auburn. 
A woman on the decease of her husband acquires a right in action merely in a church pew 
and her subsequent marriage gives her second husband no interest in the pew, prior to her 

dower being assigned to her in the pew, owned by him. 

The Vestry of Churches in communion with the Protestant Episcopal Church as Trustees under 
the Statute of New-York, have the legal right to alter the church edifice. 

Accordingly held in this case, where the alteration consisted in the addition of new pews in 
front of the plaintiffs’ pew, and the removal of the pulpit and chancel sixteen to twenty feet 
farther off, that such enlargement was within the powers of the trustees, and a motion for 
an injunction denied. 

Held, also, that the absolute deed of a church pew in perpetuity is only the conveyance of the 
right To THE USE OF THE PEW DURING DIVINE SERVICE in the nature of a lease-hold estate, 
and gives the holder no claim that the relative situation of the internal parts of the church 
shall not be altered; nor that the church shall remain unaltered unless damages shall be 
paid or secured. 


Tuts was a motion for an injunction on a complaint filed by the 
plaintiff. 

The complaint stated that the defendants’ church edifice was 
erected in 1833, and that George H. Wood purchased pew No. 55 
in said church ; that he was a subscriber for the building of the 
church, and received the amount of his subscription in the said pew, 
and a deed for the same without reservation or qualification; that 
he was a regular attendant at the church until February, 1844, 
when he departed this life intestate, leaving the plaintiff, Deborah 
Ann, his widow, and Georgiana E. his only child and heir at law, 
now an infant; that the plaintiff Parliament Bronson, was married to 
the said Deborah Ann in August, 1845 : that the former church was 
built in an oblong form, with the pulpit and chancel in the centre of 
the north end, with an aisle in front of the chancel, and running 
through to the wall on each side; that pew No. 55 was the fourth 
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pew in number from the said cross aisle on the western wall side 
and pleasantly situated, and that its pecuniary value consisted es- 
sentially in its location and nearness to the pulpit and chancel. 

The complaint further stated that the defendants have adopted a 
project for enlarging or altering the church by extending the same 
about twenty feet further north at the north end, and jutting out the 
sides of the new part so as to present the church when enlarged in 
the form of a cross, and with a large number of new pews between 
said pew No. 56 and the pulpit and chancel, which are to be remov- 
ed some twenty to thirty feet farther from plaintiffs’ pew and the 
pulpit placed on one side ; that the defendants have entered upon 
said work, and have torn out the north end of the church, and are 
laying the foundation of the new part; that the plaintiffs have not 
consented to said enlargement, but have no objection to it, provided 
they can be set forward and have a clear title to a new pew corres- 
ponding in location relatively to the pulpit and chancel with their 
present pew ; and thereupon the complainants prayed for an injunc- 
tion to restrain the Vestry of St. Peter’s Church from proceeding 
with the contemplated enlargement, unless and until they give satis- 
factory security that they will convey to the plaintiffs a new pew in 
the enlarged church, located at the same distance and in the same 
direction from the pulpit and chancel as their present pew. 

The defendants showed by affidavits that the plan of enlargement 
referred to was the most judicious, and was demanded by the wants 
of the society, and approved by a majority of the owners of pews and 
attendants upon the church service. 


Parliament Bronson, in person, for plaintiffs. The plaintiffs have a 
legal interest in their pew as a qualified real estate, and the defend- 
ants have no right or authority to do what they are now attempting, 
and thereby impair the pleasantness of the pew or depreciate its 
value without the consent of the plaintiffs. 5 Eng. Eccl. Rep. 251 ; 
3 Ib. 19, 20; 12 Coke’s Rep. 105 ; Shaw v. Beveridge, 3 Hill, 26; 16 
Wendell, 28; 9 J. R. 147-156; 10 J. R. 217; 5 Cowen, 494; 3 
Paige, 296 ; 7 Paige, 281; Heeney v. St. Peter’s Church, 2 Edwards, 
608; 3 Edwards, 155; 7 Paige, 77; 3R.S. 292; 13 Mass. 430; 10 
Ib. 323; 5 Metcalf, 127; 7 Pick. 188; 24 Pick. 437; 5 Barn. & 
Ald. 356; 1J.C.R. 611; 5 J.C. R. 101. 

Samual Blatchford and Stephen A. Goodwin, for defendants. 

I. The plaintiffs, Parliament Bronson and wife, have no interest in 
the suit. Szglar v. Van Riper, 10 Wendell, 414, and cases cited ; 
Wood v. Clute, 1 Sandford, 199. 

If. The material facts in the complaint are charged on information 
and belief only. There is no averment that pew No. 55 will be in- 
jured by the defendants’ enlargement. An injunction is merely asked 
for by the prayer to force a compromise. 1 Barbour’s Ch. Prac. 
617; Osborn v. Taylor, 5 Paige, 515; Kyle v. The Auburn and Ro- 
chester Railroad Company, Saratoga Sentinel, 1841-2, p. 86, 87. 

Il. The plaintiffs seek by an indirect mode to compel the defend- 
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ants to convey to them a new pew, but do not offer a release of pew 
No. 55, and could not do so if they would, inasmuch as the infant’s in- 
terest cannot be released. 2 R.S., 194. 

1V. The defendants are vested with full power to make the pro- 
posed alterations in their church edifice without the consent of the 
owner of pew No. 55, and the owner has no claim to compensation 
therefor. The plaintiffs acquired by their deed only the right to the 
use of the pew during divine service, and that is in subordination to 
the legal and statutory rights of the trustees. Webster’s Ed. Laws of 
N. Y., Vol. 1, p. 336, sec. 1, 2, 83,4; 2R. L. 212; 3 R.S. 206, 2d 
ed; 3 Kent’s Com. 402; Freligh v. Platt, 5 Cowen, 494; Baptist 
Church v. Witherell, 3 Paige, 302; First Baptist Church v. Bigelow, 
16 Wendell, 28 ; Heeney v. St. Peter’s Church, 2 Edwards, 608 ; In the 
matter of the Brick Presbyterian Church in New-York, 3 Edwards, 
155 ; Shaw v. Beveridge, 3 Hill N. Y. R. 26 ; Wentworth v. The First 
Parish in Canton, 3 Pickering, 344; Gay v. Baker, 17 Mass. R. 435 ; 
Howard v. Parish of Bridgewater, 7 Pickering, 137; Fasset v. First 
Parish in Boyleston, 19 Pickering, 362; The People v. Runkel, 9 J. 
R. 147; Green v. Cady, 9 Wendell, 414; The Dutch Church in 
Garden Street v. Mott, 7 Paige, 77; 3 Kent’s Com. 4193; Stocks v. 
Booth, 1 T. R. 428; Tattersalls v. Knight, 1 Phillimore 237 ; Fuller 
v. Lane, 2 Add. R. 426; Walter v. Gunner, 1 Haggard, 321; Part- 
ington Rector, ¥c., of Parish of Barnes, 2 Lee’s R. 345; Pitman v. 
Bridger, 1 Phillimore, 324; Blake v. Osborn, 3 Haggard, 733 ; Sayre’s 
R. 177, Report to Trinity Church Vestry, by Gulian C. Verplanck 
and others, 1847. 


Maynarp, J.—Parliament Bronson and wife have no interest in the 
subject matter of the action or the relief sought, which will authorize 
the Court to consider them parties. Mrs. Bronson’s dower in the pew 
in question has not been assigned. She has therefore no right of pos- 
session, but a mere right in action. This however will have no in- 
fluence upon the motion, so far as the interest of the infant plaintiff is 
affected. 

I. I propose first, to look at the strict legal rights of the parties, 
and to ascertain what right each party has. The trustees of the re- 
ligious corporation called St. Peter’s Church in Auburn, in 1833, by 
deed executed under their corporate seal, ‘ granted and sold” to 
George H. Wood, his heirs and assigns, forever, pew No. 55, in the 
said church; for the consideration of two hundred and twenty-five 
dollars [then paid.] George H. Wood is since deceased, and the in- 
fant plaintiff, Georgiana, is his only heir at Jaw. This is the plain- 
tfffs’ legal title. It will be seen that the conveyance of the pew to 
Wood, the intestate, is upon its face, and according to the strict legal 
import of its language, a conveyance in fee simple absolute. But it 
is not claimed as conveying such an estate, but only operating by way 
of lease of the pew for the purpose of occupancy during divine worship, 
in accordance with the powers given to the trustees by statute. As 
a conveyance in fee this deed would be void, because the trustees 
had no power to grant such an estate ; they could only ‘“ demise, lease 
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and improve the same,”’ &c., and have no power to regulate and 
order the renting the pews in their churches and meeting houses, &c. 
3 R. S., Ist ed., 295, 6, section 4. 

The plaintiffs’ ancestor could have acquired no right whatever to 
the pew, but for the benign doctrine of the common law, of carrying 
out and giving effect to the intention of the parties so far as that intent 
is consistent with the rules of law, or by applying the doctrine of cy- 
pres to give effect to the intention of parties as near as possible and not 
violate the rules of law. Accordingly, although the grantee of the 
pew did not acquire the absolute property therein, yet he has such a 
possession that he can maintain trespass against an intruder. 3 Hill, 
26. But this right of possession in the pew-holders, is ‘ in subordina- 
tion to the more general right of the trustees in the soil and freehold. Id. 
5 Cow., 496, per Woodworth, J. But it is an interest in real estate. 
16 Wend., 28. The pew-holders can only enter the church by per- 
mission of the trustees, (who have power to close the church,) and for 
the purpose of religious worship : People v. Runkel, 9 J. R., 147, 156. 
A reference to the above cases and also to the case of Heeney v. St. 
Peter’s Church, 2 Edw., 608, and following out the principles contained 
in them, would seem to settle and limit the plaintiffs’ Jegal rights. 
But the counsel for the plaintiff makes a much broader claim: Ist, 
by reason of the large price paid for the pew: 2d, that the sale of the 
pew and price paid, were in expectation that the relative location of 
the internal parts of the church, (so far at least as respects the pew 
in question,) should not be altered. The plaintiffs certainly cannot 
have acquired any greater legal right by reason of the enhanced price 
of the pew, for there was a fair quid pro quo, and the plaintiff’s an- 
cestor acquired precisely what he bargained for, (like every other 
pew holder,) and no more. 

The deed of conveyance for this pew is a contract executed ; it 
contains no covenants to be performed in future; there is no stipu- 
lation that the church shall remain unaltered unless damages be paid 
or secured, nor have the trustees relinquished any of the rights and 
duties devolved upon them by statute: nor indeed have they the 
power to do so if they would. The purchaser then held the pew in 
subordination to the general rights of the trustees, without any stipu- 
lation, covenant or agreement whatever on their part to do, or_ab- 
stain from doing, any act within their powers as trustees; and the 
purchaser took his title whatever he had subject to the power of the 
trustees “to repair and alter their churches or meeting houses, and 
to erect others if necessary :” 3°R. S., supra. 

The repair and alteration contemplated, does not interfere with 
the plaintiff’s pew, or with her possession of it. Every thing grant- 
ed by the deed is still there and will remain in her possession as at 
present, without molestation. The plaintiff then has no legal right 
which the defendants are about to invade or take away, and if the 
value of the plaintiff’s pew should be somewhat depreciated by the 
contemplated alteration (which is quite doubtful upon the proofs,) it 
is only the happening of an event which the lessee of the pew was 
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bound to foresee, and for which he has no more reason to complai® 
than the purchaser of a city lot would have, because the surround- 
ing proprietors shoold choose to exercise their legal right to remove 
their buildings, thereby rendering the purchaser’s lot less desirable 
and of depreciated value. He has purchased subject to all such 
contingencies. 

II. Let us next consider the equitable rights of the parties, for 
although the trustees have the absolute legal estate in the church 
edificé, and a strict legal right to make alterations still they are trus- 
tees, and as such are bound to exercise their legal powers in a reason- 
able manner, for the benefit of the members of their church, congre- 
gation or religious society, who are their cestuis que trust ; that is they 
are bound like other trustees so to perform their trusts and duties, 
so as to conduce to the benefit of thei: cesturs que trust, doing as little 
injury to them, and every of them, as may be. 

As to this branch of the case, however, there is very little for the 
court to consider. The affidavits on the part of the defendants and 
the admission of the plaintiff’s counsel show -that the contemplated 
alteration will be a proper and judicious improvement, necessary and 
beneficial to members of the society, and in accordance with the wishes 
of a majority of the pew owners in the church. This certainly ought to 
settle the question as to any equitable claim on the part of the plain- 
tiff to invoke the aid of this Court by way of injunction. The motion 
for injunction is therefore denied. 





N. D. Superior Court. 
[In Equity.] 
Before Justices DUER, MASON and CAMPBELL 


Jusnez M. Woopwarp v. Arnotp Harris and Witu1am H. As- 
PINWALL.—October Term, 1849. 


Where, in a bill for specific performance, it appeared that H. assigned to W. the government 
contract for the Panama and Oregon mail, previous to assignment to A.—Held on demurrer, 
that unless it appeared that the government had assented to such assignment, the court 
could not enforce such a contract. 

It appearing that other parties had become interested as principals or sureties, whose rights 
would be prejudiced, the demurrer was therefore allowed with costs. 


Tue facts of the case sufficiently appear in the opinion. 
E. Kimball, for complainant. 
B. F. Butler, for defendants. 


By the Court, CaMPBELL, J.—In March, 1847, Congress passed an 
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act, by which certain proposals which had previously been made for 
carrying the United States mail between New-York and Liverpool, 
aud New-York and New-Orleans, by way of Havana, were accepted, 
and contracts were authorized to be made to carry into effect the pur- 
poses of the government. We shall have occasion to allude here- 
after, in the course of this opinion, to the various provisions of this 
act, and to what was manifestly the intention of Congress in its pas- 
sage. By the 5th section of the act, the secretary of the navy was 
directed to make a contract for carrying the mail, between Panama 
and some port in the territory of Oregon. In the performance of that 
duty, the navy department advertised for proposals, and among the 
persons offering to make a contract for this service was the defend- 
ant Harris. On the 4th of July, 1847, Harris entered into an agree- 
ment at the city of Washington, with the complainant, which after 
reciting that it was understood that the shana of Harris would be 
accepted, provides that upon certain conditions and for certain con- 
siderations therein expressed, Harris should assign the contract, when 
executed, to Woodward, the complainant. This agreement for the 
4th of July, was signed by Harris alone. The bill in this case was 
filed to enforce a specific performance of this agreement ; after setting 
forth the agreementand the proposalsof the Navy Department, it charges 
that the defendant, Harris, after entering into the contract with the 
government, assigned such contract to the other defendant, Aspin- 
wall, in violation of the previous agreement with the complainant, and 
that the defendant Aspinwall, received such assignment with the 
knowledge of such previous agreement. 

To this bill, separate demurrers were interposed by the defendants, 
and several grounds of demurrer were stated, which we shall proceed 
to consider. They may, however, we think, be arranged under 
three heads. 1st. The agreement having been signed by Harris alone, 
cannot be enforced, as there is no mutuality ; and 2d, if there was 
mutuality, yet this contract with the government, even though its as- 
signment may not be contrary to public policy, is of such a charac- 
ter, that a specific performance of an agreement for its assignment 
cannot be enforced, unless a previous express assent of the govern- 
ment to such assignment had been first obtained ; and that the bill 
does not charge, nor is it pretended that the government had agreed or 
expressed in any way their willingness to give such assent ; and lastly, 
that at the time of the filing of the bill, the contract had been assigned 
to the defendant Aspinwall, with the assent of the government, and 
that other persons who are not parties in this suit, had become inter- 
ested, either as sureties or otherwise, and whose rights would be pre- 
judiced if a specific performance should now be enforced. 

This cause was twice argued before us with great ability, and we 
have given to the questions which we were called upon to consider, 
that careful reflection, which is due alike to their interesting character 
and to the magnitude of the interest involved in their final decision. 

At common law, every contract for the sale of an article,where there 
was no actual transfer, was treated as a personal contract or covenant, 
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and there was no redress for its breach save in damages, thus allow- 
ing the party sought to be charged, the alternative of withholding the 
specific article bargained for or compensating in damages at his own 
election. Courts of equity deeming such a course inadequate for the 
purposes of justice, have interfered and required the offending party 
to perform strictly his covenants and to yield up specifically the ar- 
ticle which he could not withhold without injury or fraud. 2 Story’s 
Equity, § 714. ‘Specific performances were early enforced, espe- 
cially of contracts relating to land, though from time to time doubts 
were expressed as to those relating alone to personal estate. But not- 
withstanding this distinction between personal contracts for goods 
and contracts for lands, is to be found laid down in the books as a 
general rule, yet there are many cases to be found where specific 
performance of contracts relating to personalty, have been enforced 
in chancery, and courts willonly weigh with greater nicety contracts 
of this description than such as relate to lands.” Mechanics’ Bank of 
Alexandria v. Seaton, 1 Peters, 299. It was objected, however, that 
even if courts would decree specific performance of contracts relat- 
ing to personal estate, that power of the court could not be invoked 
in this case, because the agreement was not mutual being signed only 
by the defendant Harris. 

It is true, that in Benedict v. Lynch, 1 Johns. Chancery, 376, Chan- 
cellor Kent remarked, ‘* That it had been ruled in several cases, that 
a bill for a specific performance will not be sustained, if the remedy 
be not mutual, or where one party only is bound by the agreement,” 
and he quotes the dictum of Lord Redesdale, so often referred to in 
Lawrenson v. Butler, 1 Schoale & Lefroy, 13. It is to be remarked, 
however, that the Chancellor observed in Benedict v. Lynch, that the 
decision could be placed with more satisfaction upon the intrinsic 
merits of the case, and indeed, it appears to have been so placed. 
That decision was madein 1815. The question afterwards arose in 
1817, in the court oferrors, in the case of Clason v. Bailey, 14 Johns. 
Rep. 484, and was there discussed by the same learned chancellor 
at length, and with his usual distinguished ability and learning, and 
he refers to and comments upon the various cases which had been 
decided in the English courts of law and equity. Though still enter- 
taining his original opinion and remarking that the weight of argu- 
ment was in favor of the construction, that the agreement to be en- 
forced in equity should be mutually binding, he says, there is nothing 
to disturb the strong and united current of authority on the other side, 
except the observation of Lord Redesdale, in Lawrenson v. Butler, and 
he concludes his remarks upon this branch of the case by saying, 
‘the remedy, therefore, in such cases is not mutual. But notwith- 
standing this objection, it appears from the reviéw of the cases, that 
the point is too well settled to be now questioned.” The language of 
the Vice-Chancellor in the matter of Hunter, 1 Edwards’ Rep. 1, is 
also explicit. ‘The court may, therefore, in a proper case, where 
there is a covenant on one side and no mutuality, decree a perform- 
ance.” This doctrine was again re-affirmed in the case of McCrea 
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v. Piermont, 16 Wendell, 460, and several of the decisions heretofore 
referred to, are quoted and approved. 

In the case of Flight v. Bolland, 4 Russel, 298, a bill was filed by 
an infant for specific performance and it was dismissed by the mas- 
ter of the rolls for want of mutuality, that is, that a specific per- 
formance could not be enforced against an infant, and hence should 
not be enforced in his favor. But he adds, “ The plaintiff's counsel 
principally rely upon a supposed analogy afforded by cases under 
the statute of frauds, where the plaintiff may obtain a decree for spe- 
cific performance of a contract signed by the defendant, although not 
signed by the plaintiff. It must be admitted that such now is the set- 
tled rule of the court, although seriously questioned by Lord Redes- 
dale, upon the ground of want of mutuality,” and he adds, “ that 
these cases are supported, because the statute of frauds only requires 
the agreement to be signed by the party to be charged, and that the 
filing of the bill renders the agreement mutual.” In Adderly v. Dixon, 
1 Simons and Stuart, 607, a bill was filed by the vendor of certain 
debts due toa bankrupt’s estate, and the Vice-Chancellor says, ‘‘ courts 
of equity decree the specific performance of contracts, not upon any 
distinction between realty and personalty, but because damages at 
law may not in the particular case afford a complete remedy,” and 
in the same case he adds, * It is true, that the present bill is not filed 
by the purchaser, but by the vendor, who seeks not the uncertain 
dividends, but the certain sum to be paid for them.” It has, however, 
been settled by repeated decisions, that the remedy in equity must 
be mutual, and that where a bill will lie for the purchaser, it will also 
lie for the vendor.” In other words, where a contract is executed by 
both parties, if one party could file a bill for a specific performance, 
the court will also allow the other party to file his bill, and will not 
put him to his action at law. There must be something to be done 
by each party. The agreement must be made by parties compe- 
tent to contract. It must be mutual in its general scope and objects. 
In the language of Lord Hardwick, in Buxton v. Lester, 3 Atkyns, 
383, the agreement should be certain, fair and just in all its parts, 
and it should also be signed by the party sought to be charged. Courts 
of equity have not hesitated to enforce specific performance of agree- 
ments possessing these attributes, whether relating to lands or perso- 
nal estate, and the decisions in England and our own country from 
the time of the decision in Buxton v. Lister, in 1746, to the present 
time, have flowed on in one almost uniform and strong current. The 
objection in this case, that this contract is not signed by the complain- 
ant Woodward, and cannot, therefore, be enforced, because it is not 
in that respect mutual, we consider not well taken; and if that was 
the only objection, we might and perhaps ought, to decree a specific 
performance. 

We come now to the consideration of the act of Congress of March, 
1847. Its provisions are various, though one object is apparent 
throughout, and for its attainment the act was passed. That object 
was the formation and building up a more extensive and powerful 
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navy, especially in steam vessels of war, and in steam vessels ca- 
pable of being easily converted into vessels of war. Its first section 
provides for the building by the government of four steam vessels 
of war. In other sections contracts are authorized which 
would insure the building by private persons of eight more 
steam vessels, each of which were to carry a certain number of mid- 
shipmen of the navy of the United States, and a portion of which 
were to be commanded by officers ofthe same navy. The 5th and 
6th sections are as follows. 

Sec. 5. And be it further enacted, that it shall be the duty of the 
Secretary of the Navy to contract on behalf of the government of the 
United States for the transportation of the mail from Panama to such 
port as he may select in the territory of Oregon, once a month each 
way, so as to connect with the mail from Havana to Chagres, across 
the Isthmus, said mail to be transported in either steam or sailing 
vessels, as shall be deemed most practicable and expedient. 

Sec. 6. And be it further enacted, that it shall be the duty of the 
' Secretary of the Navy, to provide in the contracts authorized by this 
act, that the Navy Department Shall, at all times, exercise control 
over said steamships, and at any time have the right to take them 
for the exclusive use and service of the United States, and to direct 
such changes in their machinery and internal arrangements as the 
Secretary of the Navy may require—due provisions being made in 
the said contracts for the mode of ascertaining the proper compensa- 
tion to the contractors thereof. 

It was under the $ 5 of this act, that the contract was made with 
the defendant Harris. The bill charges that the contract made with 
Harris, was assigned by him to the defendant Aspinwall, and as it is 
notorious that the steamships of the latter are now running from Pa- 
nama to California and Oregon, carrying the mail of the United 
States, we must infer that the proposals made by Harris, were for 
carrying the mail in steamships and not in sailing vessels, and in- 
deed it appears by the agreement that such was the proposal, though 
the vessels are called in such agreement steamboats. 

The § 6 of the act would then apply to these steamships. The 
navy department, by the terms of the contract, must be authorized 
at all times to exercise control over said steamships, and to have 
the right to take them for the use of the United States, and to direct 
changes in their machinery and internal arrangements, &c. The 
business of the contractor, as was well observed on the argument, is 
quasi official. It is not a mere mail contract, in which the only 
question which might arise, would be whether the mail should be 
carried on horseback, or in a four-horse coach. But it was a con- 
tract whereby the contractor, for a large consideration paid or to be 
paid by the government, was not only to transport the mail upon 
distant seas, but was also to furnish the government with the ready 
means of organizing an efficient steam navy for the protection of the 
commerce of the republic, and of her citizens settled on the shores 
of the Pacific. Hence, in the advertisement of the Secretary of the 
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Navy, he reserves to himself the right to select the proposals which 
he may prefer. He would not agree to accept the lowest bid. He 
might wish to look to the man who made the proposals to the sure- 
ties which he offered, and judging from character and condition 
whether he had the requisite skill and ability to carry out the pro- 
ject—in short, whether he would be likely to prove a useful and effi- 
cient auxiliary to the government in executing a new and expensive 
enterprise. Looking at the provisions of this act, and to the objects 
sought to be attained, and to the advertisement of the navy depart- 
ment, we do not think that the agreement for the assignment of the 
contract is such an agreement as this court, in the exercise of a pru- 
dent and careful discretion, could be called upon to enforce specifi- 
cally, unless it appeared that the sanction of the government to such 
assignment had been previously obtained. This is not alleged or 
pretended ; nor is it alleged that it would have been given, had not 
the assignment been made to Aspinwall. The bill ee that the 
assignment was made to Aspinwall, and as may be fairly inferred 
from the allegations contained in the bill, with the knowledge and 
approbation of the navy department. 

There remains one other objection, which was urged against a de- 
cree for a specific performance, and that is, that the parties in interest 
have changed since the agreement was made between Woodward and 
Harris, and other persons have become interested who were known to 
the complainant at the time of filing his bill and who were not made 
parties thereto. The bill alleges that Edgar Howland, the partner of 
Aspinwail, became, with Aspinwall, one of the sureties for Harris to 
the government, immediately preceding the assignment of the contract 
by Harris to Aspinwall. We must infer that Mr. Howland became 
such surety, because it was agreed and understood that the contract 
was to be assigned to his partner, and relying upon the skill and abi- 
lity of that partner to protect him as surety from loss. The amount 
of the bond appears to have been one hundred thousand dollars, and 
as the expenditures would necessarily amount to many hundreds of 
thousands of dollars, and the contract was to continue for several 
years, it may well be assumed that Mr. Howland would not enter 
into the obligations of a surety without the most ample protection in 
his own judgment either in the ability and integrity or superior skill 
of the principal. The bill now seeks to compel Aspinwall to assign 
to the complainant the contract assigned to him by Harris, and con- 
tains a general offer to indemnify Mr. Howland against his liability 
as surety. We are clearly of opinion that Mr. Howland would not 
be thus compelled to remain as surety under circumstances entirely 
different from those which existed when he signed the bond. There 
is no allegation in the bill that Howland had any knowledge or infor- 
mation when he signed the bond that there was any such agreement 
as is set up in the complainant’s bill. 

We must allow the demurrers, and as we are of opinion that a spe- 
cific performance of the agreement set up ought not to be enforced 
without the direct sanction of the government, and no such sanction 
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being shown or pretended, we cannot retain the bill for the purpose 
of allowing the complainants to seek through these proceedings com- 
pensation in damages. The demurrers must be allowed with costs. 





New-Dork Supreme Court. 
[October Special Term, 1849.] . 
Before Mr. Justice EDMONDS. 
Henry Mier v. CagTLeDGEe anD FERGUSON. 


Although it is a settled rule that a pleading will not be stricken out on motion as false, where 
it is verified by the oath of the party according to the rules and practice of the court, (be- 
cause the court will not try the matter upon affidavits. 1 Hill, 370.) Yet, where the court 
can plainly see, from the pleading, that a new and equivocal formula, and unaccustomed 
words are averred, instead of the usual and proper language, to form ah issue, by which it 
is quite clear that a real issue upon the facts is not produced, and evidently was not in- 
tended, it is a duty to hold such a pleading not within the rule. 


Tne complaint was on two drafts on and accepted by the defend- 
ants. 

The defendant, Ferguson, pleaded that “ he denies that the de- 
fendants in said complaint mentioned did, as therein alleged, accept 
the drafts in said complaint mentioned, or either of them,” which 
was verified as required by the code. 


C. Edwards, for plaintiff, moved to strike out the answer as a 
sham defence on affidavits which set out that the drafts had been 
accepted by the defendant’s agent for debts owing by the defendants 
to the plaintiff; that after they kad been dishonored, the defendants 
had repeatedly promised the plaintiff’s agents to settle the matter of 
the drafts, never intimating a question as to their liability on them, 
and had three several times written to the plaintiff in England, where 
he resides, recognizing their liability, expressing regrets that they had 
been obliged to permit their acceptances to be dishonored, proposing 
terms of payment, and asking for indulgence, and uttering threats in 
case they were coerced. 


E. Paine, for defendants, read no affidavits, but relied upon the 
fact that the answer had been verified, and that it amounted to the 
general issue which had never been stricken out as a false plea. 


Epmonps, Justice.—The practice of striking out a _ as false, 
has for some time prevailed in this court, and is founded on the same 
considerations which lay at the foundation of the practice of striking 
out frivolous pleas: the delay, namely, which was generally the ob- 
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ject of such a mode of pleading, and which it is the duty of the court 
to guard against. 

But there have been two exceptions to the rule ; one was that of 
the general issue, and the other that of a plea when verified by the 
oath of the party. The former exception is not now applicable, be- 
cause under the code of practice we no longer have any general is- 
sue. But the latter, I apprehend, is still applicable. 

The court have held that when a plea was verified under the 
rules adopted pursuant to the act of 1840, to wit, that ‘‘ the defend- 
ant believes ft to be true in substance and matter of fact,’ it could 
not be stricken out as false, because the court could not try the mat- 
ter upon affidavits. Maury v. Van Arnum, 1 Hill R., 370. 

Such pleadings are now to be verified more strongly than was re- 
quired by the rules of 1840, and accordingly the answer in this case 
is verified by the defendants’ oath, that “ it is true of his own know- 
ledge.” 

The answer, however, is justly subject to some criticism. It does 
not say that the defendants did not accept the drafts, which is the 
true mode of pleading, according to all well established rules, but it 
says that the defendant denies that the drafts were accepted, &c., 
so that when the verification says that the answer is true of defend- 
ant’s own knowledge, it may mean that the fact which is thus sworn 
to be true is the fact that defendant denies the acceptance, and not 
the fact that the drafts were not accepted. 

Again, the answer denies that they were accepted, “ as in the 
iy alleged.” The complaint alleges that they were accepted 
by the defendants, and the affidavits show that they were accepted 
by their authorized agent. Such a mode of declaring is right enough, | 
and the plaintiff may sustain his averment by proof of an acceptance 
by an agent. Yet the answer is so expressed, especially when taken 
in connection with the affidavit, as to mean merely to deny that the 
defendants personally themselves accepted. So that the answer and 
verification may be true, and yet the defendants be bound beyond 
all question, as acceptors of the drafts. 

If the answer had pursued in this respect the usual and proper 
language, instead of adopting a new ne somewhat equivocal for- 
mula, and in accustomed words, had averred that the defendants 
did not accept in manner and form, &c., then the verification would 
have brought this case within the exception, and placed the court in 
the position that it ought not to settle the question of the truth or false- 
hood of the answer on affidavits. But it has used language which 
may convey an idea quite different from that precise one which 
could alone have that effect. 

I fully accord with the sentiments uttered by this court on a for- 
mer occasion, Broome County Bank v. Lewis,18 Wend., 566, that the 
propriety of exercising this power (that, namely, of striking out sham 
and false pleas) is manifest from the consideration that it is unbecom- 
ing the dignity of courts of law, unfit and improper in itself, and un- 
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just to other suitors that courts should be compelled to examine and 
decide questions which have no foundation in the facts of the case, 
and that it would be a reproach to the administration of justice, if 
delays could be procured by what may properly be denominated 
frauds upon the right of pleading, and I am therefore disposed to be 
strict in examining pleadings where there is ground to suspect that a 
defence is put in for delay rather than for the legitimate purpose of 
procuring a judicial determination. 

In this case, though the defendant is put upon his guard by the affi- 
davits which have been served upon him, and his attention has thus 
been called to the allegation that his answer is false, and a sham, 
and to the facts by which that allegation is sought to be established, 
yet he has made no answer whatever, has made no explanation of 
the facts alleged against his good faith, and has manifested none of 
that anxiety which is so natural where one has an actual defence, 
and is possessed of a sincere desire to have it properly presented to 
the court. In three of their letters to the plaintiff, the defendants 
never intimated any objection to the claim which the plaintiff set up, 
upon these drafts. In one of them, they express their regret that 
their acceptance came back, and apologize for it. This was after 
the first one, and before the second one became due, and they prom- 
ise to remit as soon as possible, and attempt to quiet the plaintiff b 
an assurance that he will get full interest on his claim. In their 
second letter they promise to secure the plaintiff’s debt, and possibly 
make payment in good business paper, and in one of them they 
threaten those who shall place themselves in a hostile attitude and 
boast that they never fight but they win! 

If these letters relate to any other transactions than these drafts, it 
was indeed very easy for the defendants to explain them away. 
They have had the opportunity and remain silent. The inference 
from that silence is very strong, and when it is considered that the 
first of the letters speaks in terms of the acceptance, and the last one 
was handed to the plaintiff’s agent as their answer to a demand by 
him for the payment of the drafts, it becomes quite irresistible that 
they have no defence in fact. 

When to this are added the facts that the plaintiff’s agent called on 
defendants for payment of these drafts in July, 1848, and several 
times between that and the 13th September following, and again in 
March, April and May, 1849, and had conversations with them in 
regard to them, in none of which did they intimate any question as 
to their acceptance, but repeatedly promised a settlement, until they 
finally stopped payment, it appears to me that the conclusion against 
the bona fides of their answer is too strong to be disregarded. 

Still I may be wrong in this inference, and the danger of that 
admonishes me that in this as well as in other like cases, the court 
ought to be very cautious in exercising the power of depriving a party 
of all opportunity of making a defence against a claim upon him. 

While therefore I am constrained by the aspect in which this case 
presents itself to me, to hold that the defence set up in the answer is 
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a sham defence, I am inclined to think that that ought to be without 
prejudice to the defendants’ hereafter applying to the court for leave to 
put in an answer, when they can satisfy the court that they have a 
defence in fact and desire in good faith to avail themselves of it. 
With this reservation the motion will be granted with costs. 





SELECTIONS FROM RECENT ENGLISH DECISIONS. 
fwonse of Lords. - 


RowLEY AND OTHERS V. ADAMS AND OTHERS.—May 8, 22, 1848. 
July 27, 1849. 


EXECUTORS—LOSS OF TESTATOR’S PROPERTY—LIABILITY. 


Where it did not appear that a testator’s surplus capital in a brewery carried on afterwards 
by his son, could have been realized without putting an end to the business, and the state 
of the assets and liabilities, wax uncertain from the loss of the books of accounts, and the bu- 
siness proved insolvent and insufficient to pay two legacies, held that the executors were not 
personally liable. 


TuE testator, Henry Wyatt, a brewer in Portpool Lane, Ggay’s Inn 
Road, by his will, dated in 1826, gave his surplus capital inthvs busi- 
ness to the respondents, as his trustees and executors, in trust, to in- 
vest and pay the interest to his widow, and at her decease, he di- 
rected two sums of £12,000 to be set apart for his two daughters and 
their children. The trustees, however, at the testator’s death, al- 
lowed the sons to carry on the business and the legacies were suf- 
fered to remain in their hands. An administration suit was after- 
wards instituted, upon differences arising between the sons, but was 
abandoned. In January, 1828, the partnership was dissolved, and 
the business subsequently sold. Upon its being found to be insolvent 
and insufficient to pay the legacies, this suit was instituted in 1831, to 
charge the executors personally. The Master of the Rolls had made 
an order for an account, but the Master was unable to take the ac- 
counts, by reason.of the loss or destruction of the books of account ; 
he had, however, found that the testator’s surplus monies, besides his 
share in the capital in the brewery, exceeded the sum of £48,000, 
and also that the executors might, with due diligence, have possessed 
themselves of sufficient property to pay the legacies. The court, on 
excepting to the Master’s Report, had held, that as the testator’s sur- 
plus property could not have been realized without putting an end to 
the business, which the executors were not bound to do, and the 
state of the assets and liabilities were more matter of conjecture than 
proof, they were discharged from liability. Upon appeal to the Lord 
Chancellor, (Lyndhurst,) this order was affirmed, whereupon this ap- 
peal was presented. 
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The Master of the Rolls read the judgment of the Lord Chancellor 
who was unable to attend, which, after stating the facts and review- 
ing the several proceedings in the cause, held that the execittors were 
not liable. 


Lorp Brovexuam having moved the judgment of the House, that 
the appeal be dismissed with costs, and Lord Campseut and Lord 
LANGDALE, having concurred, the appeal was dismissed accordingly. 





Before Vice-Chancellor WIGRAM, 
Situ v. Caron.—February 12, 13, 1849. 


DEMURRER.—ASSIGNMENT OF LEASE WITHOUT LESSOR’S CONSENT. 


Where a lease contained a covenant not to assign, but no proviso for re-entry in case of as- 
signment, and there was an assent by the lessor’s solicitor, though not stated on the bill to be 
with his authority, a demurrer was overruled. 


Tue bill was filed for the specific performance of an agreement to 
purchase the lease of a house in Great Ormond-street. It appeared 
that the lease had been granted in March, 1845, by Lord Monteagle 
and Lady Lucy Standish, to Mr. Wakefield, and contained a cove- 
nant, on the part of the lessee, not to assign or underlet the premises 
without the license, in writing, of the lessors.- It was also cove- 
nanted that such license, if granted, was not to extend to any future 
assignment or demise of the premises, nor to be construed as waiving 
the covenant restraining alienation, but that it should be limited to 
the persons named therein. Mr. Wakefield, by indenture, reciting 
that Lord Monteagle was the surviving lessor, and that he had as- 
sented, in writing, to the assignment, afterwards assigned the lease 
to the plaintiff, who had since agreed to assign it to the defendant, 
but without the assent of Lord Monteagle being actually obtained. It, 
however, appeared that, in answer to an inquiry by the defendant, 
his lordship’s solicitor had stated that such assent was of course 
where the proposed tenant was a responsible one, and that it would 
be granted in the case of assigning to the defendant. 


Schomberg, appeared in support of a demurrer to the bill, on the 
ground that the lease containing the covenant as aforesaid, the state- 
ment of the solicitor without an allegation of his authority so to state, 
was insufficient, and that the lessor’s consent should have been actu- 
ally obtained. 


¢ 


Wood and Southgate, contra. 
Cur. ad. vult. 
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Tue Vice-CHancELtor said the question was, whether, upon the 
evidence proving the case as alledged by the bill, the defendant 
would be éntitled at the hearing to have it dismissed, or whether the 
omission of an averment in the bill that the landlord’s assent to the 
assignment had been obtained was fatal. It appeared that, although 
the original lease contained a covenant in restraint of assigning with- 
out consent no proviso for re-entry, or determining the lease, was 
shown in the case of assigning without consent. The assignment, 
therefore, appeared on the Bill to be valid at law. _ The question was, 
whether there was such a breach of contract as would induce this 
court to compel the parties to take the title. Without giving any 
opinion on the omission of the averment of the landlord’s right of re- 
entry, the plaintiff at the hearing would be entitled to a reference ; 
the demurrer, therefore, must be overruled. 





Conrt of Queen's Bench. 


Before the Four Judges. 
GarRDNER v. StapE.—14 June, 1849. 


MASTER AND SERVANT—CHARACTER=—SLANDER. 


Held that an action for slander will not lie by a servant against a former master, where the 
words spoken have not been spoken maliciously, and the circumstances so stated only came 
to the master’s knowledge after the character had been given; and held also, that it was 
immaterial, whether the communication was made at the time of giving the character or 
some time afterwards. 


A RULE nisi had been obtained to set aside the verdict, and enter a 
nonsuit in this case, pursuant to leave reserved. The plaintiff was 
formerly in the service of the defendant, who had communicated cer- 
tain circumstances regarding the plaintiff’s character to her new 
master, whereupon this action was brought to recover damages for the 
alleged slander. 


Petersdorff, against the rule. 


Crowder, in support. 


By the Court.—The law privileges a former master who spoke the 
truth regarding the character of a former servant, from liability. 
The communication might be made after the character had been given 
if the circumstances came ta his knowledge afterwards, and there 
was no gl that it was made maliciously. The rule must therefore 
ute to enter the nonsuit. 


be abso 











A 


DIGEST 


OF THE 


CASES REPORTED. 


[For Index tothe Principal Matters, see ante, p. v.] 





ABATEMENT OF SUIT. | capable of inheriting. Englishbee v. Hel- “ 
muth and Jenkins, 186 
An action of ejectment, pending in the cir- 
cuit court in the district of Vermont, does ADMIRALTY. 
not abate by the death of the plaintiff be- 
fore judgment, but his administrator may, Admiralty has jurisdiction of contracts for the 
under the provisions of 31st section of the) transportation of passengers by sea, and 
judiciary act of 1789, become a party to| which maybe exercised both in rem and in 
the suit, and prosecute the same to final| personam. 
judgment. The cause of action, by the lo- |The new Imprisonment Acts of the State of 
cal law, surviving to the personal represen-| New-York, as adopted by the Acts of Con- 
tative, and jurisdiction of the action having gress of Feb. 28, 1839, and Jan. 14, 1841, 
once vested, it continues, and may be ex-| (5 Stat. U. S. 321, 410,) do not apply to 
ercised, notwithstanding the administrator; _processissued out of Courts of Admiralty. 
muy be a citizen of Vermont, residing in the The processes of these courts are subject to the 
same state with thedefendant. Hatfield v. regulation of the Supreme Court, by virtue 


Bushnell, 331; of the Acts of Congress of May 8, 1792, 
| ¢. 2.5 and rules the Supreme Court adopted 
ACT OF THE LEGISLATURE. ' pursuant to those acts are authoritative and 


conclusive on the subject. 

An act of the legislature, whether public or ‘Rales 2 and 3 of the Supreme Court give par- 
private, cannot be impeached in a court of | ties the right to a warrant of arrest, and to 
law upon the ground that its passage was the advantage of bail to satisfy the final de- 
procured by means of fraudulent represen-| cree rendered in a cause. 
tations made to the legislature or by the | The respondent was properly held in custody 
concealment from that body of material! if the libellant had a subsisting right of ac- 
facts. | tion. 

An act of the legislature authorizing the land | The prospective operation of the act of 1841 is 
commissioners to release the interest of the | _ negatived in this respect by that of 1842. 
state in escheated land to any citizen or | | Taking personal security for such demand by 
resident alien, in certain cases, is an act | promissory note or bill of exchange, will be 
appropriating public property to private pur- regarded a waiver of the remedy in Admi- 
poses and requires a two third vote. The ralty and bar proceedings, while such secu- 
enabling act of 29th of April, 1833, is such | _ rity remains outstanding. 
an act, and having been passed by a ma- | Delivering up the security upon the hearing, 
jority vote is unconstitutional and void. is a sufficient compliance with the principles 

Letters patent granted by the commissioners! of law applicable to the case to prevent the 
under this act, are void upon their face, and! respondent avoiding the action by a preli- 
it is not necessary to proceed by scire; minary motion. 
facias or by bill in equity to set them aside. | The jurisdiction of the Admiralty in personam 

An act of the legislature removing the disa-| in matters of contract, has no connection 
bility of alienage, and authorizing an heir; with the question of “ lien.” The party is 
to take, hold and dispose of land the same proceeded against upon his personal liability 
as if he had been a citizen at the time of| by process of arrest or citation. Marshall 
the death of the owner, will entitle such; and others v. Bazin, 342 
heir to take as by descent, where the land | In asking a discharge from a bail bond, in ad- 
has escheated to the state for want of heirs} miralty, the parties must place their claims 
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upon the same footing as if the relief sought | 


was from a money bond. | 





DIGEST OF CASES. 


offered to surrender the bill: Held that 
the suit could be sustained. 


The undertaking of bail is absolute and not |The making a bill payable at a bankers is 


conditional, and cannot be discharged by | 

producing the principal in court. Cure, As- 

signee of Town, v. Bullus, 345 | 
ALIEN. 


An alien cannot acquire a title io real property | 


sufficient authority for them to honor it, 
and the acceptor ought to have given notice 
not to pay the bill if he had so intended. 
Keymer v. Laurie, 353 


CARRIERS. 


by descent, or which is created by other | Where the defendants undertook to convey a 


mere operation of Jaw, though an alien resi- | 
dent may purchase land or take it by devise 

subject to the right of the state to divest | 

him. Englishbee v. Helmuth and Jenkins, | 

186 | 

ARBITRATOR. | 


Where the subject matter of an action brought | 
to recover a sum for attendance of a surgeon | 
on the defendant’s wife, was referred to an 
arbitrator: Held, that the arbitrator was | 
bound to admit evidence to prove the unskil- | 
fulness of the plaintiff. Rambalon v.Whal- | 
ley, 354 


ASSIGNMENT OF ERRORS. | 


It is irregular to serve an assignment of errors | 
before one is filed, and a default entered on 
the service of an assignment before filing one 
although more than eight days have expired 
since the filing and before the entry of the 
default, is a nullity. Syme v. Ward, 10 


ATTORNEY. 


Where plaintiff and defendant settle an action 
without paying the plaintiff’s attorney’s 
costs, but without any collusion to defraud 
the attorney, the court would not allow the 
attorney to proceed in the action for his 
costs. Francis v. Webb, 199 


BETTING AND GAMING. 


Under the 9th Section of the act to prevent 
betting and gaming, 1 R. S. 662, persons 
privately interested in a bet, by previous 
contributions, when the bet is in fact made 
by another, cainot sue to recover the 
money back; such action lies only by the 





horse, subject to the owner undertaking all 
risk as to the conveyance, and the horse 
was killed by reason of the insufficiency 
of the box in which he was placed :—Held, 
that the plaintiff could not recover in an 
action against the defendants as common 
carriers, whose duty it was to carry safely. 
Shaw v. North and North Midland Rail- 
way, 324 


A railway company is bound, not only to con- 


vey luggage entrusted to their care to the 
railway station, but to deliver the same at 
the usual place of delivery—the edge of the 
platform. Richards v. London, Brighton, 
and South Coast Railway Co. 325 


CHURCH PEW. 


A woman on the decease of her husband ac- 


quires a right in action merely in a church 
pew, and her subsequent marriage gives her 
second husband no interest in the pew, prior 
to her dower being assigned to her in the 
pew owned by him. 


The Vestry of Churches in communion with 


the Protestant Episcopal Church as Trus- 
tees under the Statute of New-York, have 
the legal right to alter the church edifice : 
Held, that the absolute deed of a church pew 
in perpetuity is only the conveyance of the 
right TO THE USE OF THE PEW DURING DIVINE 
SERVICE in the nature of a leasehold estate, 
and gives the holder no claim that the rela- 
tive situation of the internal parts of the 
church shall not be altered; nor that the 
church shall remain unaltered unless dama- 
ges shall be paid or secured. Bronson and 
wife and An’r v. St. Peter’s Church, 361 


CODE PRACTICE AND PLEADING 


UNDER. 


person actually making the bet. Hews v.|So far as suits that existed in the supreme 


Hollister, 11 | 


BILL OF EXCHANGE. | 


| 
Where a bill was presented to the defendant 
who was the drawer, as the executor of the 
acceptor, semble, no notice of dishonor is | 
necessary, although notice is necessary and | 





court when the Code took effect are con- 
cerned, the provisions of the Code forbidding 
the allowing of costs on granting a motion, 
have no application to Court of Appeals. 
Supp. to Code, § 2. 

If the suit had been commenced since the first 
of July, a defendant in error would have 





been obliged to have borne the expense of 
knowledge alone is insufficient. Caunt v.| getting rid of the irregular proceeding of his 
Thompson, 291| adversary. Syme v. Ward, 10 
Where a bill of exchange was given for | Old pleadings subject to rules of code. Mce- 
passage money, and proceedings were com- | Cormick v. Graves, 45 
menced by libel in personam in the U.S. | In a cause commenced before the code of pro- 
Court, to recover the same, and the libellant' cedure went into effect, execution cannot be 
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issued until thirty days after perfecting Where a judgment was affirmed upon ap} 


judgment. Hutchinson et al, ads. Clark, 91 
Under the provisions of the code appeal can 
be taken to reverse a judgment by default 
entered by the Clerk of the Court. Jones 
respondent, v. Kip, appellant, 91 
It is only in difficult ur extraordinary cases 
that the court is authorized by § 263 of the 
Code, to make an allowance of the percent- 
age in addition to costs. 


was not of the character contemplated by 
the Code. Hall v. Parker, 138 

An assignor of a thing in action isa competent 
witness, though it appear that the assign- 
ment was made for the purpose of making 
him a witness. Hamilton and Deansville 
Plank Road Co. v. Rice, 139 

If a complaint does not show a cause of ac- 
tion it is demurrable ; but it does not aid a 
defective answer. 

Where, therefore, the complainant did not aver 
that the plaintiff was the owner of the pro- 
missory note, on which the action was 
brought and the defendant answered, but 
did not deny the plaintiff’s title thereto :— 
Held, that the answer was bad. 

On the trial, possession of a note would be pre- 
sumptive evidence of title, and if a defen- 
dant deny it, he must either demur or set 
up such fact affirmatively in his answer. 

It is not necessary in a complaint on a promis- 
sory note tostate a consideration, especially 
where it appears that the payee has endorsed 
it, and put it in circulation. Hoxie against 
Cushman and Ross, 149 

The plaintiff must state in his complaint facts 
necessary to prove at the trial to show a 
cause of action. 

Costs are only allowed when there is a defect 
in substance in pleading. Vanderpool, Jr. 
against Tarbox and Kingsley, 150 

On an appeal from a decision of a justice of 
the peace, the county judge has the power 
to grant an order extending the time for the 
respondent to make and serve the connter 
affidavit referred to in § 309 of the Code. 
Truaz, respondent, v.Clute, appellant, 163 

By the 249 and 252 sections of the Code, a 
judge has the power to order any property 
due to the debtor to be applied in satisfaction 
of the judgment. These sections, however, 
only apply to moneys actually due to the 
judgment debtor, and not to moneys to be- 
come due on a contingency, or on an exe- 
cutory contract not performed at the time of 
the examination. McCormick v. Ke- 
hoe, 184 

The president of a bank, who was a large 
stockholder, gave evidence as a witness for 
the bank, in an action by the bank against 

“a third persen, to recover the amount of a 
promissory note claimed to be due to the 
bank. Held: that his testimony was impro- 
perly admitted. The President of the Bank 
of Ithaca v. Bean and others, 22. 


Where, therefore, | 
a defendant put in his answer, but omitted to | 
file an affidavit of merits: held, that the case | 


! 
| 
| 
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al 
at the general term :—Held, that the prom 
prescribed by the 6th subdivision of the 
307th section of the Code should be allowed. 

Where a plaintiff had noticed his cause for 
argument at the Albany general term for 
the first Monday of March, and the defen- 
dant afterwards noticed it for the Saratoga 
general term to be held on the same day— 
It was held, that the plaintiff was not enti- 
tled to the costs for each of those terms. 
Wilson, receiver, against Allen and oth- 
ers, 286 

The old rules of pleading are abrogated by the 
Code, and cannot, therefore, be applied to it. 
If the complaint or answer contain such a 
statement of facts as make out a case, it is 
enough, though it be informally done. 
Tucker against Rushton, 315 

The rule which requires a statement of the 
cause of action, renders it necessary, in a 
suit for slander, to set forth the precise words _ 
used. 

A defendant cannot justify under sections 163 
and 164 of the Code, unless the slander is 
set forth in the complaint. 

The omission to state the time and place of 
slander, is not a ground of demurrer; the 
court can order the pleading to be made de- 
finite by amendment. 

A complaint need not be positive, it may be on 
information. § 167. Finnerty against Bar- 
ker, 316 

It is not sufficient in a demurrer to a complaint 
to say that the complaint does not show a 
good cause of action. The statement of the 
ground of demurrer should distinctly appear. 
Hunter against Frisbe, 319 

Where an objection is taken to a pleading, on 
the ground of irrelevant or redundant matter 
being inserted, it must be taken within the 
time limited by the Code for putting in an 
answer or a reply. 

Where, therefore, it appeared that the time for 
the plaintiff to reply had been extended be- 
yond the twenty days, and an application 
was afterwards made to strike out certain 
passages in the answer, as being redundant 
and irrelevant: Held, that the application 
was too late. 

Expressions of of opinion merely, and insinua- 
tions tending to throw discredit on the mo- 
tives of a party, need not be replied to. 

It is only material allegations, not controverted 
by the answer or reply, that are to be taken 
as true. Isham, receiver, against William- 
son and another, 340 

It is irregular to include costs in entering up 
judgment, without giving the two days’ no- 
tice required by the Code; andif judgment 
be entered up without giving such notice, 
the court will order a retaxation with costs 
of motion, and require the plaintiff to strike 
out the costs from the record. 

The irregularity in the entry of the costs does 
not, however, affect the regularity of the 
judgment. Goldsmith against Marpe, 350 
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Although it isa settled rule that a pleading will 
not be stricken out on motion as false, where 
it is verified by the oath of the party accord- 
ing tothe rules and practice of the court, (be- 
cause the court will not try the matter upon 
affidavits. 1 Hill,370.) Yet, where the 
court can plainly see, from the pleading, 
that a new and equivocal formula, and un- 
accustomed words are averred, instead of 
the usual and proper language, to form an 
issue, by which it is quite clear that a real 
issue upon the facts is not produced, and evi- 
dently was not intended, it is a duty to hold 
such a pleading not within the rule. Mier 
v. Cartledge and Ferguson, 371 


COLLISION. 


Collision in Hell-Gate—collision occurring du- 
ring day-time—proof as laid—defence, &c., 
&c. Odell, libellant, v. Steam Boat 
Washington, 4 

Held, under the circumstances, that a steam- 
boat was wrong in attempting to pass a pro- 
peller in a narrow and dangerous part of 
Hell-Gate. 

That a steamboat was wrong in attempting to 
pass a propeller in Hell-Gate, being respon- 
sible for knowing that in so doing there 
would be great danger of a collision. 

Held, to be no excuse for getting into a wrong 
position, where nothing could be done to pre- 
vent a collision, when that position was at- 
tained through negligence. 

That any vessel would be held responsible for 
a collision which should occur in conse- 
quence of unnecessarily attempting to pass 
another struggling in the passage, there 
being no fault inthe latter. The Nauga- 
tuck Transportation Co. v. Steamboat 
Rhode Island, 38 


CONSTRUCTION. 


Held, that the meaning of the expression 
‘* business purposes,” in a letter containing 
a remittance of £100 for the same, was 
rightly left to the jury ; as also, whether the 
plaintiff had wilfully disobeyed his instruc- 
tions in appropriating a sum of £30 to the 
payment of his salary as clerk to defendant. 
Held, also, that the amount of damages was 
in the discretion of the jury, and that as the 
judge who presided was satisfied with the 
verdict and the amount of damages, the 
court would not interfere with the finding of 
the jury. Smith v. Thompson, 327 


COPYRIGHT. 


Copyright in the works of a foreign author not 
published abroad. Boosey v. Davison, 231 
A foreigner has no copyright in works publish- 
ed by him at common law or by statute, and 
the assignee of a foreigner, although a Bri- 
tish subject, stands in the same position as 
the assignor. Boosey v. Purday, 356 
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CORPORATION. 


A corporation has the right to institute and 
defend suits for the purpose of protecting its 
property and interests, and also for the pur- 
pose of protecting its corporate franchises 
and privileges, although no such right is ex- 
pressly granted by its charter. 

But this right can only be exercised in cases 
where the corporation is a party to the suit, 
or where, though not a party to the record, 
it is the real party in interest ; as in defence 
of titles acquired from it, and which it 
is bound to defend, or in defence of persons 
acting by its authority, and in its behalf. 

A corporation without any express power in 
its charter for that purpose, may make 
a promissory note, or bill of exchange, when 
not prohibited by law from doing so, provi- 
ded that such note or billis given in the 
course of its proper legitimate business. 

But as the power to issue negotiable paper is 
only a special and conditional implied pow- 
er, every person who takes such paper is 
charged with the knowledge that it is ne- 
cessary as a condition precedent to its va- - 
lidity, that the debt which forms its consid- 
eration, should be contracted in the proper 
legitimate business of the corporation, and 
he will not be protected as a bona fide hold- 
er, without notice, although he had no ac- 
tual knowledge that it was given for a pur- 
pose not authorized by the charter of the 
corporation. Halstead v. The Mayor, ¢c., 
of New-York, 74 


COSTS. 


The Supreme Court has power on granting a 
motion in a suit commenced before the first 
of July, to allow to the prevailing party his 
costs to be taxed. Syme v. Ward, 10 


CREDITOR’S BILL. 


An order should not be made upon a defend- 
ant in a creditor’s bill to deliver property or 
money to a receiver unless it appears that 
the party has the power to obey the order. 
The failure of the party toshow to whom 
he has paid money, which is proved to have 
been in his possession several months before 
the bill was filed, is not sufficient to war- 
rant an order on him to pay the money to 
the receiver. 

The answer of a party examined before a re- 
feree has the same effect as an answer to a 
bill when the oath of the party is required. 

In the assignment by a debtor under a credi- 
tor’s vill, it is proper to insert an exception 
as- to furniture exempt by law from execu- 
tion, even in cases where the debtor has 
made a sale or assignment of all his furni- 
ture, which has been set aside as against 
creditors. 

Where the determination of the issues of fact 





joined in a cause will not necessarily in- 
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volve the examination of along account, a} The plaintiff, a carrier, was entrusted by Y. to 


cause cannot be referred under the act of 
12th April. 1848. Sheldon and others v. 
Weeks and others, 57 | 


DEED. 

Where a deed has been formally delivered, it | 

is of no moment that the signature has not 

been affixed, as that is not necessary to give | 

effect toa deed. Cherry v. Henning and | 

Needham, 359 
DESCENT. 


The rule that a party to take by descent must 


deliver good tea to A. and inferior tea to the 
defendant. By mistake, he delivered the 
good tea to the defendant, who appropriated 
it. The plaintiff paid Y. for the good tea, 
and applied to the defendant to re-deliver it, 
who said, ‘‘ As you have made the mistake 
you must put up with the inconvenience,” 
but subsequently he agreed to pay the plain- 
tiff for the same, he, the defendant, had or- 
dered of Y :—Held, that this was evidence 
to support a count for goods sold and deliver- 
ed by the plaintiff. 


Affidavits cannot be used to supply alleged 


omissions in a judge’s notes of evidence in a 
trial before him. Coles v. Bulman, 165 


have been entitled to take when the descent | The plaintiff in an action of slander, for words 


was cast, does not apply to a case where | 
there are no heirs capable of inheriting at 
the death of the last owner and the land 
has consequently escfeated to the people. 
The state cannot by a special act authorise 
an alien of nearer kin to take to the exclu- 
sion of a citizen of kin more remote, as it 
would be divesting a title acquired by an} 
heir under the general law of inheritance | 
but where there are no heirs who can de | 
affected, and the property is in or must come | 
to the people, the legislature have the power | 
to authorise a party to take as by descent or 


spoken at an inquest on a fire, set out in the 
declaration, that the defendant had said that 
he entertained strong suspicion of some one 
having had a hand in the mysterious affuir, 
and that the plaintiff was the person who 
had done it. It appearing from the evidence, 
that the plaintiff’s name had not been men- 
tioned: Held, a fatal variance, and the court 
refused to amend the declaration, but non- 
suited the plaintiff. Elliot v. Thompson, 359 


EXECUTOR, LIABILITY OF. 


in any other manner. Englishbee-v. Hel- | Where it did not appear that a testator’s sur- 


muth and Jenkins, 126 
EVIDENCE. 


In an action of trespass de bonis, where the | 
defendant pleaded the general issue and gave | 
notice of justification, and justified under a | 
judgment and execution, and the plaintiff 
gave in evidence his discharge under the U. | 
S. Bankrupt Act of 1841, obtained subse- | 
quent to the date of the judgment :—Held, | 
the defendant might give in evidence that | 


plus capital in a brewery carried on after- 
wards by his son, could have been realized 
without putting an end to the business, and 
the state of the assets and liabilities, was 
uncertain from the loss of the books of ac- 
counts, and the business proved insolvent and 
insufficient to pay two legacies, held that the 
executors were not personally liable. Row- 
ley and others v. Adamsand others, 374 


EXECUTION. 


the plaintiff had been guilty of such acts of , An execution may be issued against personal 


fraud as would by the bankrupt act avoid | 
the discharge. 
Cowell, in Error, 7 
Upon an issue as to the legitimacy of a child, | 
the marriage of the parents may be proved | 
by evidence of reputation, cohabitation, and 
acknowledgment of the parties. 

But when there is proof of an actual marriage, 
and the issue is as to the legitimacy of the | 
offspring of such marriage, a previous repu- 


Ruckman, in Error, v. | If 


property alone. 

issued against both real and personal pro- 
perty in a county in which the judgment 
has not been docketed, the writ may be 
amended by striking out the clause as to 
real estate. Stephens et al. v. Bowning and 
another, 61 


FALSE IMPRISONMENT. 


ted and acknowledged marriage will notren- | In an action for false imprisonment upon a 


der the actual marriage illegal, and bastard- | 
ize the issue of such marriage. Clayton ét | 
al. v. Wendell et al., 77 | 
A. preferred a charge of embezzlement against 
B., before a magistrate, the latter said, ‘* Do 
you intend giving B. into custody for it?” 
A. replied, I do give him into custody ;” 
whereupon B., by an order of ‘the officer of 
the court, went into the dock :—Held, that 
there was no evidence of A. having done 
more than call upon the magistrate to exer- 





cise his jurisdiction. Brown v. Chapman, 93 


charge of felony, the question of malice is 
for the jury, but the question of reasonable 
and probable cause is exclusively for the 
judge todetermine. Virtue v. Painter, 358 


FOUND CHATTEL. 


Upon Error to the Exchequer Chamber; it 


was held that as the finding of a chattel 
under the circumstances, could not have 
been with any felonious intent to commit a 
_larceny—the subsequent conversion was 
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free also from the same. Regina v.| disposition is designed to be made of him. 
Wood, 291, It is made the duty of even private persons, 


FUGITIVE FROM SERVICE. 


In a proceeding on habeas corpus under ie 
Revised Statutes, the averment of a person | 
claimed as a fugitive from service that he is | 
a freeman, is asufficient answer to the alle- | 
gation by the claimant that such person is | 
his slave. 
In submitting proof of the claim to the alleged | 


to arrest any one in the act of committing 
a felony, and a charge of assault and battery 
and false imprisonment brought against of- 
ficers for arresting a party under such cir- 
cumstances, without warrant, will be dis- 
missed. The People on the Complaint of 
Clayton v. Wolven and Hulse, 89 


HABEAS CORPUS. 


fugitive, the contemporaneous acts of the | On habeas corpus, how far the court or officer 


fugitive and the claimant during the period | 
when the relation of master and slave is said 
to have existed between them may be shown 
by the claimant. 

The general rule of evidence in regard to the 
proof of the laws of the various States of the 
Union, stated in Greenleaf’s Evidence, 
§ 489, has not been adopted by the courts of 
the State of New-York, and is not the rule 
therein, excepting so far as it is enacted by 
the act passed April 12, 1848, entitled “ an 
Act relative to the proof of the Statute of 
Common Law of other States.” 

The provision of the New Code, that no person 
shall be excluded as a witness by reason of 
his interest in the event of the action does 
not extend to cases of habeas corpus. 

A general understanding that the laws of any | 
state tolerateslavery,do not exempt a judge | 





granting it, are bound by the return, or may 
gobehind it. The People v. Marlin, 49 


HOMICIDE. 


Whether a homicide was justifiable under the 


statutes is to be determined by the jury 
from their conviction whether there was 
reasonable ground for the accused to appre- 
hend great personal ivjury, and not from 
the fact that the accused did in fact enter- 
tain such apprehension. 


Whether a homicide is excusable or not, must 


depend in a great measure upon the nature 
of the weapon used and the manner in 
which it was used. The People v. Austin, 

117 


“HUSBAND AND WIFE. 


from requiring lawtul evidence thereof, and | Letters and a power of attorney from a hus- 


failing to give such evidence the claimant | 
of an alleged fugitive fails to establish the 
main point in his case, issue having been | 
joined thereon that the person was bound to | 

him in service. | 
It being sufficiently proved that the alleged | 
fugitive was bound in service to the claim- | 
aut, yet, if the claimant, instead of removing | 


band to a wife, do not constitute such a 
lien for money supplied to her, not being 
for necessaries, nor to pay creditors, as to 
give a court of equity jurisdiction to inter- 
fere. May v. Skey, 195 


INDICTMENT. 


him from the state without delay, has de-| Where an indictment contains several counts 


tained him in his own custody, that is a suf- 
ficient reason why the person is entitled to 
his discharge. ‘There is only one case in | 
which a fugitive slave. can be kept by his | 
master in his personal charge in this state 
and that is under the law of Congress, to | 
take him without delay before the proper | 


charging the same offence in different forms, 
the prosecution will not be compelled to 
elect on which count they ask a conviction. 
The People'v. Austin, . 7 


INFANT. 


authority, in order to obtain the certificate | An infant is not liable for money had and re- 


necessary for his removal from the state. | 
When it appears that the claimant holds his | 
slave in this state, not for the purposes con- 

templated in the act of Congress, but that he | 
holds him as his slave because he owes him | 
servitude, it is the duty of the judge to order | 
him to be discharged from custody. In the 


ceived, though applied for the purpose of 
procuring necessaries. 


| In an action against husband and wife, the 


ratification by the husband, after marriage, 
of the promise of his wife made during in- 
fancy, dum sola, is not a good answer to a 
plea of the wife’s infancy. 


matter of Belt,an alleged fugitive from|Toa replication of necessaries, toa plea of 


service from the State of Maryland, 80 | 
In this state all are presumptively free men, | 
of whatever color. 
The arrest, detention and concealment, with- | 
out legal process, of a colored person, on | 
pretence that he is a fugitive slave, establish 
a strong prima facie case against the par- 
ty committing such violence, of felonious in- 
tent under the statute against kidnapping, 
and justify the conclusion, that an illegal 


infancy, it is not a good rejoinder that the 
infant was under the care of a guardian, 
who was willing and able to provide, and 
did provide necessaries for the infant. 
Smith v. Oliphant and ohers, 17 


INJUNCTION. 


Injunction restraining the publication of a 


catalogue of unpublished etchings, on the 
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common law right of property, and ona| our statute, mitigate a killing with a desi 
breach of trust in obtaining the information.| to effect death, from murder to manslaugh- 
Prince Albert v. Strange, 228| ter. Such killing is murder, whether the 
Where a verdict on atrial at law has been| design to effect death was formed on the in- 
given in favor of the patentee, aninjunction| _ stant or had been previously entertained. 
will be granted, although a bill of excep-| The intention to take life constitutes, under 
tions has been tendered. Bridson v. Be-| our statute, the main distinction between 
neke and others, 322! murder and manslaughter. The People v. 


Austin, 117 
INNKEEPER 





| NEW TRIAL. 

An innkeeper is not bound to inquire whether | 

a carriage brought by a guest is his property | A party applying for a new trial on the ground 
or not, and has a lien on it, though it should) of surprise, must show that he has used rea- 
turn out to have been hired. Turrill v.| sonable diligence in making his motion. 
Crawley, 230 | Snowhill and others ads. Knapp, 15 


| 
LESSOR AND LESSEE. NON-RESIDENT. 


A covenant in a sub-lease to indemnify the | The jurisdiction of the Superior Court does not 
sub-lesser against the breach of covenants in| extend beyond the limits of the city and. 
the original lease, held to be unqualified,and| county of New-York. Blossoms against 
not restricted by non-occupation. Crosfield| Adams, 314 
v. Morison, 199 | To authorize the arrest of a defendant, it must 

Where a lease contained a covenant not to; appear by the affidavit, that he is a non-re- 
assign, but no proviso for re-entry in case of| _sident, or is about to remove from the state. 
assignment, and there was an assent by the | That heis going to California is not sufficient. 
lessor’s solicitor, though not stated on th»| It must appear by the affidavit that he is 
bill to be with his authority, ademurrer was| going with-an intent to take up his residence 





overruled. Smith v. Capon, 375 there. If it isshown that the intent to re- 
| move was not with the view of changing his 
LIBEL. place of residence the order for arrest will be 

revoked. Brophy v. Rodgers, 152 


In an action for libel, which imputed to the | 
plaintiff, a surgeon, unprofessional conduct, PARTIES. 
whereby he had rendered himself liable to be 
expelled the college under its by-laws:— | Where the plaintiff, in a suit in partition, makes 
Held, that the proof of the existence of the} persons defendants who have no interest in 
by-law was material, and that it was not| the subject matter of the suit, their costs of 
enough that it was alleged in the libel.| defending will not be charged upon the fund, 
Wakley, jr. v. Healey and another, 357 or against their co-defendants, but must be 

paid by the plaintiff personally. 





LIEN. The rule is otherwise, however, if such unne- 
cessary parties are brought in at the request 
In order to entitle a trainer to a lien on race- of, or on account of, the other defendants. 


horses for their keep and training, he must| Hammersley v. Hammersley and others, 
show that he is entitled to their exclusive | ‘tie 2 


possession. Forth v. Simpson, 353 | PATENT. 
| 
MARRIAGE SETTLEMENT. In the construction of a patent the court will 
read a specification so as tosupport it. Beard 
Assignment of a fund to trustees under amar-|_ v. Egerton, 326 
riage settlement, held upon construction of 
the settlement to give children of marriage PLEADING. 


vested interests as they attained twenty-one 
and to their representatives if dead. Gordon To a complaint on two promissory notes, the 
v. Hope, 323 defendant answered that the plaintiffs 
agreed to wait for payment until defendant 
MURDER. could sell a quantity of lamps, &c., and ap- 
| propriate the proceeds towards the payment 
Any killing without adesign to effect death,| thereof. Plaintiffs replied, denying that 
unless it is justifiable or excusable, is man-| they agreed to wait, é&c.; the cause was 
slaughter only. | noticed for trial with a supplemental notice 
Implied malice, constituting killing without an| of motion for judgment on ge rege of the 
intention to kill or murder, is not recognised _frivolousness of the answer: Held, that the 
in our law. issue made by the answer was immaterial, 
Recent provocation, and the fact that the pas-| and that plaintiffs were entitled to judg- 
siofis have not had time to cool, donot,under, ment. Held, also, that it was immaterial 





| 





$84 


that the plaintiff had replied to defendant’s 
answer, because as the pleadings in the 
cause stood, no evidence that the defendant 
could offer on the trial would entitle him to 
judgment. Stokes and othersv. Hagar, 16 
In a complaint on a promissory note against 
the endorser, the plaintiff omitted to aver that 
the note was duly protested, so as to charge 
the endorser: Held, on demurrer, that the 
complaint was defective. T'urner v. Com- 
stock, 93 
Trover for household furniture. Pleas, first, 
not guilty; second, that plaintiff was not 
essed. It appeared that plaintiff was in- 





debted to defendant, and that the wife of | 
plaintiff, in his absence, gave the furniture | 
to defendant in payment of his debt, and | 
that he then took it away: the jury found | 
that the wife had sufficient authority to do 
so: Held, that defendant was entitled to a 
verdict upon both issues. 

Semble, that evidence of leave and license is | 
receivable under the plea of not guilty. | 


Bingham v. Clements, 29 
Old pleadings subject to rules of Code. Mac- | 
Cormick v. Graves, 45 | 


Covenant on a bill of sale of a steamboat which | 
was sold free from incumbrances. It ap-| 
peared that after the sale several bills for | 
wharfage, &c. were presented to plaintiff, 
and thut, under a threat ofjseizure, the plain- 
tiff paid $114 13. The complainant set | 
out the agreement and facts, and alleged | 
that the bills for wharfage were liens by| 
which the vessel could be seized by attach- | 
ment or by warrant of distress. Demurrer | 
on the ground that no breaches of covenant | | 
had been assigned, and that by the law of | 
this state a distress could only be levied on 
goods, &c. 

Held, that the complainant showed a good | 
cause of action; that any claim for which 
the vessel might be seized, might be treated | 
as acause of damage. ‘That the plaintiff 
using the phraseology “ warrant of distress,” 
was immaterial, and might be treated as| 
surplusage. Judgment for plaintiff, with | 
costs. Sisson v. Stevenson, 255 | 


POLICY OF INSURANCE. 


Where the master of a ship has elected to re- 
pair a ship, and the freight has been brought 
home, the owners cannot recover on a policy 
of insurance, either for a total or a partial 
loss, although the repairs exceed the value of 
the ship and freight. Benson v. Chapman, 

321 


POWERS. 


Power of sale, where the grantees of such 
power have authority to make such partition 
as they deem best, is not an imperative 
power, or an out and out conversion. 

Though a power to sell for the purpose of dis- 
tribution be an entire conversion, yet if one 
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of the distributees dies before actual conver- 
sion, and the grantees of the power are trus- 
tees for his heir, not his personal represen- 
tatives. In the matter of the account of 
Peter Vandervoort, Ex’r of, &c. 25 


PRINCIPAL AND AGENT. 


Where the clerk of a house-agent signed a 
qualified agreement fora lease of a house, 
but there was no evidence of his authority: 
Held, that the court could not enforce it. 
Lucas v. James, 196 

Where a provisional committee-man authorized 
eight persons to act on his behalf as a ma- 
naging committee: Held, that he was not 
bound by a contract entered into by a smaller 
number. Brown v. Andrew, 197 


PRINCIPAL AND SURETY. 


| M. sold to T. a quantity of corn, for which B., 
a broker, who effected the sale, became se- 
curity. The corn was delivered by M. to 
D. and S., who purchased from T. TT. hav- 
ing failed to pay M., B. the surety, paid 
part of the consideration to M.,and a notice 
was served on D. and S. a few days after- 
wards that the contract was rescinded for 
fraud in not paying cash for the corn. In 
an action brought in the name of M., but 
for the benefit of B., to recover the corn 
from D. and S. and T.: Held, that such ac- 
tion could not be sustained. Manning v. 
Dayton and others, 21 


PROMISSORY NOTE. 


| A defective and insufficient notice of protest 
may be aided, and helped out by accessory 
facts. 

The question whether an endorser of a pro- 
missory note has been duly charged as such 
does not depend on the fact whether the 
note was correctly described in the notice of 
protest, but on the mind and knowledge of 
the endorser. It seems that any notice of 
protest, however defective, will be held suf- 
ficient, if, when taken in connection with 
accessory facts, it conveys to the mind of 
the endorser, information of the identical 
note intended to be protested. 

It seems also that a notice of protest may vary 
according to each particular case, or the 
education, intelligence or quickness of com- 
prehension of the endorser, as its sufficiency 
depends upon the information which it con- 
veys to his mind. 

A notice of protest need not show that a de- 
mand of payment of the note has been made; 
that is matter of evidence, to be given at 
the trial. 

A notice of protest, describing a joint endorse- 
ment, as an individual one, is sufficient to 
charge the joint endorsers of a promissory 
note. The Cayuga County Bank v. War- 
den and Griswold, 114 
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A notice to the endorser of a promissory note 
must be sufficient on its face to charge him 
as the endorser, and cannot be aided or help- 
ed out by extrinsic facts. 

Such notice must, in such language as the 
holder may choose to adopt, inform the en- 
dorser of the fact that the note has been 
duly presented for payment, and that the 
maker has refused or neglected to pay it. 
Dole, in Error, v. Gold, in Error, 247 


REMITTITUR. 


A remittitur cannot regularly be sent to the 
court below until after the expiration of ten 
days from the reversal of the judgment, al- 
though rendered by default. Syme v.Ward, 

10 


RESTRAINT OF TRADE. 


A covenant not to practise as surgeon and apo- 
thecary within seven miles will be enforced, 
although the employment of the defendant 
as an assistant had ceased: and the penalty 
must be paid as liquidated damages. Sainter 
v. Ferguson, 198 


SALE OF GOODS. 


An actual change of possession, in the 5th 
sec., title 2, of the statute of frauds, (2 R. 
S. p. 106,) means an open, visible, and pub- 
lic change. 

The change must be of such a nature as to 
exclude the hazard of the debtor’s deriving 
a false credit from the continuance of his 
apparent ownership. 

The presumption of fraud which the statute 
raises from the continued possession by the 
debtor of goods alleged to have been sold, 
must be rebutted by evidence on the part of 
the vendee; and when no such evidence is 
given, the question of fraudulent intent 
ought not to be submitted to the jury. 

The 5th sec., tit. 2, and the 4th sec., tit. 2, of 
the statute, must be so construed as to ren- 
der them consistent with each other; but 
the latter would operate as a repeal of the 
former, if the question of fraudulent intent 
must be submitted to the uncontrolled dis- 
cretion of the jury, when no evidence to re- 
but the statutory presumption has been 
given. 

The statutory presumption is not rebutted 
merely by proof that the sale of goods, of 
which the debtor retained the possession, 
was founded on a valuable consideration, 
since a sale intended to be valid as between 
the parties, may yet be made with the in- 
tent of defrauding creditors. 

The decisions of the Supreme Court, in Col- 
lins v. Brush, Doane v. Eddy, and Randall 
vy. Cooke, which followed the rule in 
Twyne’s case, have not been overruled 
by the decisions in the Court of Errors, in 
Smith v. Acker, Cole v. White, and Han- 
ford v. Aitcher. Randal v. Parker, 333 
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SALVAGE. 


The Admiralty Courts of the United States 


have jurisdiction over a claim of pilots for 
salvage and for the recovery of pilotage. 


Pilots are under no legal obligation to go on 


board or take charge of a vessel, unless she 
is in a condition to require the services of 
a pilot strictly as such. 


The court has jurisdiction over claims for sal- 


vage services when the same are performed 
on waters within ebb and flow of the tide 
within the territorial limits of a state. 
Hyer and others v. the Schooner Wave, 9'/ 


SEAMEN’S WAGES. 


When a vessel is let to the master to be em- 


ployed by him, and he to pay to the owners 
a certain portion of her earnings, the owners 
will be liable to the seamen for their wages, 
though by the agreement the master is to 
have the entire control of the vessel—to 
victual and man, and furnish supplies at his 
own expense, uuless at the time of shipping, 
this contract is made known to them, and 
they are informed that they are to look to 
the master as the only owner. 


The money that is paid over by the master, is 


paid as freight, and the owners as receivers, 
and having an interest in the freight, are 
liable to seamen for the wages. 


The freight is hypothecated for the wages, 


and every part of the freight is liable for the 
whole wages. The owners who have re- 
ceived freight under such a contract with 
the master, are liable for wages to the full 
amount of the freight in their hands, and 
not merely pro rata in proportion to what 
they have received. 


The merchandise is bound to the ship for the 


freight, and the freight to the seamen for 
their wages. . 


When the owners of the ship are also the ow- 


ners of the cargo, the cargo owes freight 
to the ship, and this freight is pledged for 
the wages. , 


The decision in the case of Poland v. The 


Spartan, reviewed and affirmed. Skolfield, 
libellant, v. Potter, 238 


SEIZIN. 


The peculiar interest which a purchaser ac- 


quires, before conveyance, in land sold un- 
der an execution, is not equivalent to seizin, 
and where a purchaser died before the ex- 
piration of the time within which the judg- 
ment debtor had the right to redeem, and 
the sheriff after the time for redemption had 
expired, conveyed to the administrators of 
the deceased purchaser for the benefit of 
heirs—Held, that such purchaser was not 
seized of the premises at the time of his 
death. Nature of seizin—conveyance by 
sheriff—escheat—trustees—inquest of office 
—title vested in the State—failure of heirs— 
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office found—right of the State to make 
grant of land of which owner died seized 
before office found—the restraining sta- 
tutes of 8 Hen. 6,c. 16, and 18 Hen. 6, c. 6. 
Right of State to make grants, &c. &c., 
Englishbee v. Helmuth and Jenkins, 186 


SET-OFF 


In an action for the standing of a horse at 
livery, the defendant sought to set-off as 
money received to his use the price paid for 
the horse, by a person to whom the plaintiff 
had sold him. 
effected by fraud, a false warranty having 
been given that the horse was free from 
vice, and that on the purchaser discovering 
the deceit, he rescinded the contract, re- 
turned the horse and receiv ed back the mo- 
ney :—Held, First, that the set-off could 
not be maintained as the defendant's right 
to the price of the horse as money received 
to his use, arose from the contract of sale, 
and on that being rescinded, his right to the 
money was gone. 

Secondly, that the plaintiff, availing himself 
of the above facts to rebut the set-off, was 
not a violation of the rule of law which pro- 
hibits a party from setting up his own fraud. 
Murray v. Mann, 62 

Notice of assignment of judgment or cause of 
action personally to the debtor is essential 
to protect it in the hands of a bona fide as- 
signee, against the off-set of a subsequent 
judgment between the same parties. The 
lien of the attorney for costs is not recog- 
nised on a motion to set-off judgments. 
Ketchum v. Williams. 181 

A debt due from a factor cannot be set-off by 
a purchaser of goods from the factor, where 
such purchaser had notice of the sale being 
made as agent, though the name of the 
principal was not stated? Fish v. Kemp- 
ton, 232 


SLANDER. 


Held, that an action for slander will not lie by 
a servant against a former master, where the 
words spoken have not been spoken mali- 
ciously, and the circumstances so stated only 
came to the master’s knowledge after the 
character had been given; and held also, 
that it was immaterial, whether the com- 
munication was made at the time of giving 
the character or some time afterwards. 
Gardner v. Slade, 376 


SPECIFIC PERFORMANCE. 


Where, in a bill for specific performance, it 
appeared that H. assigned to W. the govern- 
ment contract for the Panama and Oregon 
mail, previous to assignment to A.—Held, on 
demurrer, that unless it appeared that the 
government had assented to suchassignment, 
the court could not enforce such a contract. 


Woodward v. Harris and another, 365 


It appeared that the sale was |: 
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STATUTE OF FRAUDS. 


A ship-broker entered into an agreement with 
certain ship-owners to procure a vessel to be 
chartered in consideration of his commission, 
and he was to pay the same out of the re- 
ceipts of the freight. Some change took 
place in the owners, and on the return of 
the vessel they promised, not however in 
writing, to pay the commission on his fore- 
going his claim to collect the freight: Held, 
that under the statute of frauds, the promise 
should have been in writing, as being an 
agreement to pay the debt of a third party. 
Gall v. Lindsey, 355 


STATUTE OF LIMITATIONS. 


A plea is not rendered double by an express 
averment of facts which, without such an 
averment, would be implied. 

An averment to render a plea double, must 
set up a separate defence. 

To prevent the statute of limitations from 
commencing to run, it is not necessary to 
aver that the defendant resided out of 
the state when the cause of action accrued. 
It is sufficient that the defendant, at that 
time, was out of thestate. The statute ap- 
plies both to residents and non-residents. 

Nor in order to set the statute in motion by 
the return of an absent defendant, is it neces- 
sary to show or aver that he resided within 
the state after his return. The fact of a 
return is sufficient. 

In pleading the statute, the defendant is not 
bound to negative the exceptions created by 
the second clause, section 27. It lies upon 
the plaintiff to aver and prove the facts that 
create an exception from the general rule 
that the statute establishes. 

In a plea that six years had elapsed since the 
return of the defendant, it is not necessary 
to aver that his return was public and noto- 
rious, so that the plaintiff, with due diligence, 
might have caused him to be arrested, for 
these facts are implied in the allegation of 
a return, and in order to sustain the plea, 
must be proved upon the trial. 

The safest and best mode of pleading a de- 
fence founded upon a statute, is to follow 
the words of the law, since the same con- 
struction must be given to the words-in the 
plea as in the statute. 

Cole v. Jessup, (2 Barbour’s Sup. Court Re- 
ports, p. 309,) is inconsistent with all the 
other cases, and its authority therefore de- 
nied. 

The Superior Court, as now constituted, is not 
bound by the decisions of the present Su- 
preme Court. It is now a co-ordinate, not 
a subordinate tribunal. : 

The new exception created by the second 
clause, sec. 27, of thestatute of limitations, 
is not confined to residents in the state. It 
embraces non-residents as well as residents ; 
nor is it only the first period of the absence 
of a defendant that is to be deducted from 
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the term of limitation that the statute allows. 
Successive absences must be accumulated 
and deducted. 

The intention of the legislature was to abolish 
the former rule, that “where the term of 
limitation had begun to run, it continues to 
run without suspense or intermission until its 
expiration,” in all cases to which it applies. 

Hence, to create a bar under the present sta- 
tute, it must appear that the defendant was 
six years within the state, deducting each 
period of absence, after the cause of action 
accrued. 

The decisions on this branch of the statue are 


various and contradictory. Ford y. Bab- 
cock, 270 


SURETY. 


A surety who has paid money for which he is 
not legally liable, in ignorance of facts, 
may recover it back in an action for money 
had and received. Mills v. The Guar- 
dians of the Alderbury Union, 355 


SURROGATE’S COURT. 


Where real estate, subject to a power of sale 
by executors, has beén sold under a decree 
of a court of Chancery, and the proceeds 
paid over to the heirs by order of that court, 
the executors cannot be made accountable 
in a Surrogate’s Court for such proceeds. 

Where there is a trust created by will of the 
rents of real estate, for the benefit of a 
family, while “they continue such,” and 
tnere is no similar trust of the proceeds of 
the sale of such lands, under a power con- 
tained in such will, such power, though not 
limited in terms, cannot be exercised until 
the family has broken up. 

Distinction between legal and equitable assets 
considered ; lands ordered to be sold by will 
are legal, those authorized to be sold are 
equitable assets. The Surrogate’s Court 
has only jurisdiction to compel an account in 
case of the former, where there is an “ out 
and out” conversion. In the matter of the 
account of Peter Vandervoort, Executor, 

cs 25 

The power to enforce final orders or decrees in 
a Surrogate’s Court is confined to cases 
where the party is ordered to transfer or 
hand over specific property in his actual 
possession or under his control. 

Where, however, a final order or decree of a 
surrogate settles the accounts of a guardian, 
executor or administrator, and decrees an 
indebtedness to a ward, legatee, or next of 
kin, there is no power in the surrogate to 
commit as for a contempt, by reason of the 
nonpayment of the indebtedness. The 
creditor’s only recourse is by execution as 
upon a judgment, and that failing he may 
then take an assignment of the guardian or 
administrator’s bond on file in the surro- 
gate’s office. ; 

Informality of commitment pointed out and 








commented on. 
Seaman, 

Though an account in a specified form can- 
not be compelled in a Surrogate’s Court, 
yet a statement which does not clearly pre- 
sent the results upon points in reference to 
which the decree is final, must be looked on 
with suspicion as to their fairness. 

The admission into an accounting by an ad- 
ministrator of a sum as the proceeds of Jand 
sold by him, and the distribution of the 
amount found due by such accounting by a 
final decree therein to the heir at law, 
would operate as an estoppel against the lat- 
ter to deny the validity of the sale. The 
power of an executor at common law is con- 
fined to the personal estate, and is adhered 
to in all the statutes of this state. 

Legal assets are subject to preferences among 
creditors. Equitable assets are distributable 
equally ; and this distinction is carried out 
in statutory provisions for the distribution of 
proceeds of lands in the hands of an execu- 
tor, by authority of a surrogate. 

Express authority, by separate legislative pro- 
visions, was deemed necessary to be given 

_ to the surrogate to exercise any jurisdiction 
over the proceeds of lands sold under author- 
ity of a last will. 

Any provision conferring additional powers 
upon an administrator, contrary to the gen- 
eral scope of a statute, must be strictly con- 
strued. 

The exercise of the right by a surrogate to ap- 
point a trustee to sell lands, would be 
mischievous in various particulars. Ist. As 
to the limitation of the persons to be appoin- 
ted. 2d. Omitting notice of the applica- 
tion to interested parties. 3d. Dispensing 
with proof of the will as one of real estate. 
4th. As to thesecurity to be taken. 5th. 
As to his accounting. 

Such right would clash with the powers of 
the Court of Chancery in relation to trus- 
tees. 

The doctrine of an executor’s powers, as ex- 
ecutor, beyond those over personal estate, 
only applicable to three cases. Ist. When 
no trustee to sell is named, and the proceeds 
of land sold are to pay debts and legacies. 
2d. The provision (2 R. S. 109, § 55) per- 
mitting a sale by those executors only who 
have proved a will. 3d. The survivorship of 
a naked power to sell in a will. 

Statute giving to administrators with the will 
aunexed—power of executors traced. 

Where an executor is removed by a surrogate, 
the person succeeding to the administration 
of the estate is not chargeable with moneys 
collected by the former, or the value of 
chattels to whose use a legatee is entitled 
for life by the will. In the matter of ac- 
counting of Nelson Place, Adm'r, gc. of 
Adamson, 217 


TENDER. 


In the matter of John 
70 


Evidence that a debtor tendered, in discharge 
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of a claim, comprising several items, a sum 
in gross less than the whole sum claimed, 
without specifying to which items it was to 
be applied, does not prove a tender in dis- 
charge of a particular item. Hardingham 
vy. Allen, 31 


TRADE MARKS. 


Injunction granted restraining the defendant 
from using labels, cards, handbills, &c., 
which were used for the purpose of leading 
the public to believe that the manufacture 
to which they related was made by the 
plaintiff Onyon v. Washbourn, 229 

The jurisdiction that courts of equity now ex- 
ercise in relation to trade marks, is of recent 
origin. 

It is, however, firmly established, and upon 
just and rational grounds. 

Every manufacturer, &c., has an unquestion- 
able right to distinguish his goods by a par- 
ticular mark or device, that they may be 
known as his in the market, and that he 
may thus secure the profits that their supe- 
rior quality may be the means of gaining. 


4 


In the exercise of this right, he is entitled to. 


the protection of the law, and the interests 
of the public as well as of the individual re- 
quire that this protection should be given to 
him. 

He who affixes to his own goods a copy or 
imitation of the trade mark of another, com- 
mits a fraud upon the public and upon the 
owner of the original mark. 

Purchasers are deceived by having imposed 
upon them an article they never meant to 
buy. 

The owner is robbed of the fruits of the repu- 
tation he had justly earned. 

In the case of the owner there is a fraud 
coupled with damage, and the injury to him 
may be such as notto admit a compensation 
in damages. If not restrained it may be 
irreparable. 

The right and duty of a court of equity to re- 
strain the wrong-doer by injunction, there- 
fore, rests upon these grounds:—l. The 
protection of a party in the exercise of a 
legal right. 2. The suppression of fraud. 
3. The prevention of irreparable mischief. 

The power of granting an injunction is, how- 
ever, to be exercised with great caution. 
The interests of the public and the rights of 
individuals, prescribe certain limits that 
must not be transgressed. 

It is not to be exercised where the legal right 
is disputed and is doubtful, nor so as to cre- 
ate or incur the hazard of creating a mono- | 
poly. 

The essence of the wrong which is to be re- 
strained and punished, consists, in all cases, 
in the sale of the goods of one person as 
those of another. 

Hence, it is only when this false representa- 
tion is directly or indirectly made, and only 
to the extent in which it is made, that an 
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injunction should be granted. 





The owner of the original mark is to be pro- 
tected in the exclusive use of all such signs, 
symbols, &c., as indicate the true origin or 
ownership of the goods, but not of such as 
only designate their name or quality. : 

To justify the interference of the court, it is 
not necessary that the resemblance between 
trade marks should be entire and perfect. 
It is sufficient that the intent of misleading 
the public as to the ownership of the goods 
is apparent, and this is conclusive when the 
evidence shows that the public had been in 
fact misled. 

In the application of the principles stated to 
the facts of the case, it was held that the 
general resemblance of the trade mark 
adopted by the defendants to the original 
trade mark of the plaintiffs, was such as to 
render it proper and necessary to continue 
the injunction—the imitation was designed 
andelaborate. It was calculated to mislead 
the public, and it was proved that many 
purchasers had been in fact misled. 

But it was also held, that the letters A. C. A. 
upon the trade mark of the plaintiffs were 
not an indication of ownership, but were 
only used to designate the relative quality 
of the goods, and hence that the defendants 
could not be restrained from using them for 
the same purpose. 

The injunction was modified accordingly. 
The Amoskeag Manufacturing Co. against 
I. S.and R. 30 


TRESPASS. 


One tenant in common can maintain an 
action of trespass against another tenant in 
common. 

Trespass will lie where ejectment can be main- 
tained. Murray v. Hall, 232 


TRUSTS. 


Where a testator by a will made in 1815, de- 
vised his real estate to his three grandchil- 
dren, directing that it should not be sold or 
alienated, but that his executors should from 
time to time lease or rent it, on such terms 
and for such rent as they might deem most 
advantageous to his heirs, keep certain por- 
tions of itin repair, and pay the rents and 
profits annually to the heirs, in equal prépor- 
tions, held an active trust, and that the exe- 
cutors took the legal estate during the lives 
of the grandchildren. 

The duty imposed by such a will upon execu- 
tors is not a mere leasing power. When 
something is to be done by them which 
makes it necessary that they should have the 
legal estate, such as the payment of rents 
and profits over to another's separate use 
or any power of management, they take the 
legal estate. 

The absence of express words of devise is not 
material. Ifit be necessary that the trustees 
should have the legal estate, they take it by 
implication of law. 











A release or conveyance from trustees to a 
cestui que trust will not be presumed, though 
the cestui que trusthas been in possession, 
and the trustees have ceased to act for many 
years. It will not be presumed that an act 
was done which would be a breach of the 
trust, orbe contrary to the duties of the 
trustees. Brewster v. Striker, 140 


UNITED STATES MARSHAL. 


The marshal is immediately responsible for mo- 
neys coming properly in the course of of- 
ficial duty into the hands of his deputy. 

Independent of statutory provisions, the courts 
of the United States have an inherent right 
and power to regulate their own process, and 
the disposition of moneys obtained under their 
process or order, and to compel observance 
of their rules by attachment. 

The deputy marshal is an officer of this court, 
and subject to attachment for contempt by 
summary order. 

The resignation of office by a deputy marshal 
affects only the powers of the court over his 
executory acts; even his removal from of- 
fice by order of the court, would not exempt 
him from liability for past contempts. 

Specie in foreign coin, is not merely cargo, but 
money, and to be paid into court as such. 
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WILL. 


Undue influence—di tion of mental power. 
at the time of execution of will—proof— 
confidential relation between testator and le- 
gatee, &c., &c. In the matter of proving 
the will of Mary Welch, 153 

The general object and scope of a will are to 
be considered in giving it a construction ;, 
and any incongruity between the different 
parts of a will must be reconciled, if it can 
be done without doing violence to any ex- 
pressions of the will. as 

If a sale of the whole realty for the purpose of 
fully and fairly executing the trust is neces- 

‘sary, the particular time at or manner in 
which th‘s is directed by the will to be done, 
is unimportant; a reasonable time in such 
cases is intended, and courts of equity will 
see that the rights and interests of benefici- 
aries are not prejudiced by unreasonable de- 
lay. 

Where executors and trustees under a_ will 
have implied permission to allow one third of 
the real estate to remain unsold, during the 
life of the widow, with the right to lease and 
insure property, and to exchange lands, &c., 
this does not invalidate or prejudice their 








right and duty to dispose of and convert into 
money, all the testator’s real estate, which 


Depositing money into bank to the credit of | 
the court, is paying money into court ac-|  sessarily do, in order to comply with the di- 
cording to the Act of Congress, 1817. | rection for payment of legacies. 

Though strict formality in the proceedings is , Beneficiaries under a will, take the gift in the 

* necessary to entitle to a peremptory order,| character which the testator chooses to im- 
yet if the affidavit of party proceeded against _part to it. 
satisfies the court of his contumacy an order | Money, given by will to be laid out in land, 
of attachment will be granted against him. | vests as land. 

The marshal is answerable for acts of his de- | Land, devised to be sold and the proceeds paid 
puty done “ colore officii,” although without! over, passes and vests as personalty. 


by the provisions of the will they must ne- 








his knowledge, and in the case of moneys 


tachment may be had against the marshal 
personally. 


If a deputy obtain possession of money belong- 


ing to suitors tortuously, and in fraud of the | 


marshai’s rights, the marshal is not amen- 
able to summary process of attachment 
therefor. 

To entitle a party to a peremptory attachment 
the applicant must show that the prelimi- 
nary proceedings have been strictly correct. 
Same rigor, however, not necessary to bring 
a party in court to answer matters touching 
a civil suit. 

The practice of the state court governs in this 
court when not otherwise regulated by the 
specific rules of - this court. 

Under the Awt of Congress of March 3d, 1817, 
a deputy marshal is subject to the same sum- 
mary remedy in respect to moneys held by 
him officially that the marshal is. 

The Act of 5d of March, 1817, applies to every 
grade of officers carrying into execution the 
powers of the court, and receiving moneys 
under their process or by their direction. 
The United States v. The Brig Lawrence, 

174 


i | Whatever in a will is directed to be done, is in 
received belonging to suitors, process of at- | 


equity considered as done. 


| An obligation to sell, express or implied, if im- 


perative, though the time and manner of 
sale may be discretionary with the executors, 
will be considered as made, so far as the be- 
neficiaries are concerned. 

A general power in trust, imposes a duty upon 
the trustee, which equity will compel him to 
perform. 

Trusts created for the benefit of creditors and 
legatees, &c., when void. Arnold and others 
v. Gilbert and others, 209 

Where a testatrix had excluded from the be- 
quest her daughter’s eldest son, or such of 
he sons as by the death of an elder brother 
might become the elder son, the death of 
the eldest son after the testatrix did not af- 
fect the bequest, and the second son becom- 
ing the eldest before the youngest attained 
twenty-one, was excluded. Lievsey v. Liev- 
sey, 260 

A testator gave certain sums of money to his 
daughter for life, with remainder to her 
children on attaining twenty-one or mar- 
riage; the children attained twenty-one 
but died before the daughter: Held, that 
they took vested interests. Attorney-Gene- 
ral v. Wilshere, 
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WITNESS. 


It is not collateral but relevant to the main 
issue to inquire into the motives which in- 
fluence a witness in giving his testimony. 

A sufficient foundation is laid for such contra- 
diction if the attention of the witness has 
been directed to the time, place and circum- 

. stances attending an alleged statement made 
by him, and the name of the person to whom 
he may have made it, need not be mention- 
ed, if it was not necessary to enable him to 
know to what remark his attention was di- 
rected. 

The statute allowing the relative of a person 
killed, to recover damages therefor, it will 
be no impeachment of a witness, that he as 
a father of the deceased had attempted by 





negociation to recover compensation from 


had been executed by three commissioners, 
was not made uncertain by the further state- 
ment that the commission included others 
besides the three judges. 2d. That the 
plaintiffs in error were not entitled toa copy 
of the indictment and list of witnesses as of 
right—the 36 G. 3,c. 7, not extending to 
Ireland. 3d. That the levying war, &c., in 
Ireland, was treason under the 25 Edw. 3, 
c. 2, which was extended to Ireland by Poy- 
ning’s acts. 4th. That the omission of the 
words ‘ of death,” in the allocatus, why the 
court should not pronounce judgment, was 
immaterial. O’Brien v. Reginam, 258 


WRIT OF NE EXEAT. 


the author of the death. The People v.| The writ of ne exeat, or equitable bail, is abol- 


Austin, 117) 


ished by the code Of procedure. 


| Arrest and bail, as provisional remedies in civil 


WRIT OF ERROR. 

Upon writ of error from the Court of Queen’s| 
Bench, Ireland—Held, lst. That the state- | 
ment in the caption that the commission | 


actions of an equitable nature, can be ob- 
tained only in the cases, and in the manner 
prescribed by the code. Fuller v. Eme- 
ric, 300 























